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1. Introduction: shared and contrasting values of practising 
common lawyers in neighbouring jurisdictions 
 
1. The neighbouring jurisdictions in issue are Ireland; Northern Ireland; 
Scotland; and England and Wales. While there is a Roman Dutch flavor to 
practice north of Hadrian’s Wall, by and large the common law describes the 
law under which we practice and in which insurance company provide third 
party indemnity cover for the driving of mechanically propelled vehicles on the 
public highway. In the context of the discussion of “Cross Border Traffic and 
Accidents and Compensation”,  Hugh Mercer QC has asked me to give a snap 
shot description of the experience of the Motor Insurers’ Bureau of Ireland 
with the EU Motor Insurance Directives.  
 
2. The easiest approach would be to refer you to a commentary written 
by two Irish personal injury practitioners, Kathleen Noctor and Richard Lyons, 
The MIBI Agreements and the Law, 2nd edition (2012) (Bloomsbury 
Professional, Dublin). There you will find an excellent discussion of the five 
MIBI agreements between the MIBI and the Minister for Local Government 
(and his successors in title) in 1955, 1964, 1998, 2004 and 2009. The 
agreement is similar to the Motor Insurers’ Bureau agreements in England 
and Wales. The unique nature of the agreement has recently been the 
subject matter of an application concerning a Maltese insurance company – 
Setanta Insurance Co. Limited – which went into liquidation in circumstances 
where it was not in a position to satisfy in full an estimated 1,750 road traffic 
claims arising out of road traffic accidents. The 2009 agreement between the 
Minister for Transport and the MIBI has recently been interpreted by the High 
Court and the Court of Appeal to interpret the relevant provisions to require 
the Bureau to honour judgments in respect of liability for injury to a person or 
death or damage to property which is required to be covered by an approved 
policy of insurance under the relevant provisions of the Road Traffic Acts. The 
relevant provisions of clause 4.1.1 of the 2009 agreement requiring the 
Bureau to honour judgments of the courts established by law was interpreted 
to include the case of insurer insolvency:  The Law Society of Ireland v The 
Motor Insurers’ Bureau of Ireland [2015] IEHC 564; [2016] IECA 60.1  The 

                                        
1 Hedigan J in the High Court [2015] IEHC 564 describes the manner in which the case case 
before the Superior Courts in the context of the relevant provisions of the Insurance Act 1964 
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Supreme Court on the 3 May 2016 granted leave to the MIBI to appeal the 
Court of Appeal’s judgment.  
 
3. Noctor and Lyons, The MIBI Agreements and the Law, 2nd edition, well 
describes the manner in which the Government has implemented finally into 
national law the relevant provisions of the EU Motor Insurance Directives. The 
State’s initial edifice has to a considerable extent been undermined by 
judgments of the Court of Justice most notably the judgment of the 19 April 
2007 in Case C-356/05 Elaine Farrell v Alan Whitty, The Minister for the 
Environment, Ireland and the Attorney General and The Motor Insurers’ 
Bureau of Ireland.  The above proceedings remain live and the Supreme 
Court of Ireland on the 27 July 2015 has referred a second question in these 
proceedings to the Court of Justice which is now Case C-413/15 Elaine Farrell 
v Alan Whitty and Others.  
 
4. The injured plaintiff Elaine Farrell and the uninsured defendant Alan 
Whitty are no longer parties to the reference. The sole remaining defendants 
reflect a long running dispute between the MIBI and the Irish Government on 
which undertaking is responsible for the financial consequences following on 
the initial imperfect transposition of the Motor Insurance Directives into 
national law by the Minister for the Environment. This has resulted in a 
second reference in these proceedings made on the 27 July 2015 by the 
Supreme Court in what is Case C-413/15 Elaine Farrell v Alan Whitty and 
Others.  On this occasion, the only litigants before the Court of Justice are the 
Minister for the Environment, Ireland and the Attorney General of the one 
part and the MIBI of the other part. In a context which only practicing 
lawyers will appreciate, the reference turns on whether the description (and 
indicia) of an emanation of the State described in the judgment of the Court 
of Justice in Case C-188/89 Foster and Others v British Gas plc  are to be read 
conjunctively or disjunctively: paragraph 20 of Foster  states: 
 

“It follows from the foregoing that a body, whatever its legal form, 
which has been made responsible, pursuant to a measure adopted by 
the State, for providing a public service under the control of the State 
and has for that purpose special powers beyond those which result 
from the normal rules applicable in relation to individuals, is included in 
any event among the bodies against which the provisions of a Directive 
capable of having direct effect may be relied upon.” 

 
The MIBI maintains that it does not come under the control of the State and 
does not have any special powers.  
 
5. This contribution is made in the context of the broad topic highlighted 
for the annual conference: “Cross-Border Justice in the EU and the Impact of 
Brexit”.  What has puzzled many practitioners in this jurisdiction is the distrust 

                                                                                                                 
(as amended by the Insurance (Amendment) Act 2011. The judgment of the Court of Appeal 
[2016] IECA 60 has separate judgments from Ryan P, Finlay-Geoghegan and Hogan JJ.  
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manifested during the recent UK referendum campaign with the starkly 
contrasting views advanced by each side. In this jurisdiction, EU law is viewed 
as a form of supra-national constitution to be relied upon to advance or 
defend the interests of a client, be that a private party or a State or public 
undertaking. Each equally rely upon EU law to respect their interests. The 
Common Market Law Review in its “Editorial Comments”  in the first issue for 
August 2016 following the UK referendum makes interesting reading. It 
quoted from an article which Boris Johnson had written in the Daily Telegraph 
on the 27 June 2016 just after the referendum which concluded with the 
following sentence: 
 

“The only change – and it will not come in any great rush – is that the 
UK will extricate itself from the EU’s extraordinary and opaque system 
of legislation: the vast and growing corpus of law enacted by a 
European Court of Justice from which there can be no appeal.” 

 (2016) 53 CML Rev. 887, 883. 
 
The hostility there expressed to the supremacy of EU law in the constitutional 
scheme of things brought about by membership of the European Union (or 
the European Economic Community on the first enlargement in 1973) reflects 
a view not shared by Irish common lawyers. Presumably there are common 
law practitioners in England and Wales who share the above view and would 
regard what transpired in the Factortame  saga with distrust and disdain. 
Each step in those proceedings comprising what are colloquially described as 
Factortame I, II, III and IV  reflect relief long available and applied within the 
jurisdiction of the Superior Courts of Ireland. The adoption by plebiscite on 
the 1 July 1937 of a written Constitution of Ireland set in train the  
distinguishing feature of the common law tradition in this jurisdiction. Taking 
a leaf from what had occurred in the United States in 1776, a written 
constitution was grafted onto the common law system planted by the 
Normans in Ireland as long ago as the early 13th century in the time of King 
John. 
 
6. Practitioners in this jurisdiction look upon the Motor Insurance 
Directives as another “constitutional”  source to challenge or defend the 
interests of a client. Since the Supreme Court of Ireland crossed the Rubicon 
of declaring legislation unconstitutional – which it did on the 31 July 1947 in 
what is known as the Sinn Fein Funds Case – it has been a tool in the 
practitioners’ armoury. While it did not really come to life until the mid 1960s 
– just as your administrative law came to life in the 1960s with majestic 
judgments such as Anisminic – challenging primary legislation or delegated 
legislation on the basis that it fails to respect the entitlements of a claimant in 
national law or EU law is a regular occurrence. It is well illustrated in the 
context of road traffic accidents, the most everyday of occurrences, with the 
judgment of the Court of Justice in Case C-356/05 Farrell v Whitty and 
Others. The Charter of Fundamental Rights of the European Union adopted 
following the Treaty of Nice has been incorporated, seamlessly, into public 
law in this jurisdiction. Where aspects of EU law arise, the practitioner also 
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looks to this Charter. If the circumstances require, the European Convention 
on Human Rights is also there to lend aid. These constitutional documents are 
simply regarded as a form of supra-national constitution which may be relied 
upon to vindicate or defend a given state of affairs. The mind set brought 
about by serving judges who worked with a living constitution capable of 
striking down primary or secondary legislation has had this result.  
 
2. Experiences of the MIBI with the Motor Insurance Directives 
 
7. The MIBI, just as its UK counterpart, operates within the law in each 
respective jurisdiction. A bone of contention between the MIBI and the State 
concerns the financial consequences of the State’s failure to have correctly 
implemented the Motor Insurance Directives resulting in a considerable 
number of cases brought to life by the judgment in Case C-356/05 Farrell v 
Whitty.  This cohort of plaintiffs would have issued proceedings as “no 
hopers”  just to prevent the Statute of Limitations running to their detriment. 
The above judgment of the Court of Justice of the 19 April 2007 in Case C-
356/05 brought each of their cases to life. The relevant provisions of Article 1 
of the Third Motor Insurance Directive (now Article 12 of the consolidated 
Directive 2009/103/EC relating to insurance against civil liability in respect of 
the use of motor vehicles and the enforcement of the obligation to ensure 
against such liability) now has direct effect within the Member States and may 
be relied upon in each jurisdiction against the State or its emanations.  
 
8. In Ireland, this has resulted in a long running dispute tracing its 
provenance to the Court of Justice judgment in Farrell v Whitty  between the 
MIBI and the Government on which undertaking is responsible for the 
damages awarded by the Superior Courts to plaintiffs or counterclaiming 
defendants relying upon the direct effect of Article 1 of the Third Motor 
Insurance Directive.  This has resulted in a legal dispute between the MIBI 
and Ireland and the Attorney General on whether the MIBI is an emanation of 
the State. As there was not sufficient information in the reference from the 
High Court of Ireland describing the MIBI for it to be possible to determine 
whether the Bureau can be assimilated to a body which is an emanation of 
the State, the matter was sent back to the national court.  Subsequently, the 
High Court determined that the MIBI is an emanation of the State: Elaine 
Farrell v Alan Whitty, The Minister for the Environment, Ireland and the 
Attorney General and the Motor Insurers’ Bureau of Ireland [2008] IEHC 124. 
The Bureau appealed to the Supreme Court. 
 
9. The Supreme Court in a judgment delivered in the same proceedings 
on the 4 February 2015 and neutrally cited as [2015] IESC 39 referred a 
number of questions to the Court of Justice which, as noted above, bears the 
official reference Case C-413/15. In describing the factual matrix in which the 
reference has been made, the Supreme Court in the concluding paragraph 22 
of its judgment stated as follows:  
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“On its terms, the MIBI agreement does not cover such passengers 
because there was no obligation to insure; therefore these are not 
cases where there should have been, but there was not in fact, motor 
insurance. The victims of the negligence of uninsured or unidentified 
drivers can not have suggested that the MIBI agreement provided that 
the MIBI substituted for that liability; since as a matter of the 
agreement that liability did not then exist. It is only if the MIBI is an 
emanation of the State that a possible liability might be said to exist. If 
fault is of significance, then fault in the creation of the system whereby 
liability for passengers without seats in the rear of vans was not 
legislated for was that of Ireland. Nonetheless, it is in the role and 
responsibility of the MIBI and its position in the Irish legal system 
which seems most germaine in this case.” 

 (Elaine Farrell v Alan Whitty and Others  [2015] IESC 39, paragraph 
22.) 

 
10. Separate proceedings currently before the Irish Court of Appeal raise a 
similar dispute between an insurer, FBD Insurance plc and the State, Ireland 
and the Attorney General. While the plaintiff initially issued proceedings only 
against Patrick Meade and Philip Meade, on the plaintiff’s application, the 
insurer which had issued an approved policy of insurance under the applicable 
Irish legislation and the State were joined, by order of the court, as the third 
named defendant and as the fourth and fifth named defendant. On this 
occasion the case raises the principle of harmonious interpretation of national 
legislation pace  the Court of Justice judgment in Case C-106/89 Marleasing. 
These proceedings are entitled David Smith v Patrick Meade and Philip Meade 
and by order FBD Insurance plc, Ireland and the Attorney General. A similar 
incidence of uninsured driving and a plaintiff injured when travelling in the 
rear of a small commercial van with no fixed seating provides the matrix of 
fact. The insurer submitted that Ireland and the Attorney General were 
responsible for the failure to have implemented correctly the Third Motor 
Insurance Directive found to have direct application in Farrell v Whitty. The 
State submitted the contrary and that the insurer should pay and pleaded 
that the Third Motor Insurance Directive did not have direct effect. At issue 
on the facts in those proceedings was the interpretation of the relevant 
provisions of the Irish Road Traffic Act 1961, which required an insurer to 
have issued an approved policy of insurance for driving a motor vehicle on the 
public highway. This was further supplemented by two implementing 
regulations made by the Minister for the Environment in 1992. The combined 
effect of this primary and secondary legislation only required approved policy 
of insurance to apply to vehicles of a design and construction which had fixed 
seating for passengers. Under the term of art adopted in the Irish legislation, 
a person travelling in a motor vehicle with no fixed seating (the rear of a 
small commercial van used for the carriage of goods) came within the 
definition of an “excepted person”.  The plaintiff, David Smith, the above 
proceedings came within the definition of an “excepted person”.  
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11. The concluding paragraph in the High Court’s judgment in Smith v 
Meade applied the principle of harmonious interpretation in  Case C-106/89 
Marleasing  and found as follows: 
 

“[37] I have set out the relevant passage from the Court of Justice's 
judgment in  Marleasing SA v. La Comercial Internacional de 
Alimentación (Case C-106/89)  [1990] E.C.R. I-4135. It requires a 
national court, when applying national law, to do so as far as possible 
in the light of the wording and purpose of the directive in order to 
pursue the result sought to be pursued by the directive. It seems 
inescapable that in the present case this court is required to read s. 65 
of the Act, as amended by the two Regulations of 1992, by overlooking 
or ignoring the exclusion permitted therein in respect of liability for 
injuries caused to persons such as the plaintiff in this case. It seems to 
follow inevitably from this that the court must conclude that the clause 
to that effect contained in the policy of insurance by the second 
defendant must be regarded as void, therefore disentitling the third 
defendant from relying upon it in order to refuse to indemnify the first 
and second defendants in respect of the plaintiff's claim for damages 
for his injuries and loss, in the event that he is found at hearing to 
have so suffered as a result of the negligence of the first defendant. I 
so find.” 
(David Smith v Patrick Meade, Philip Meade, FBD Insurance plc, Ireland 
and the Attorney General  [2009] IEHC 99; [2009] 3 IR 335, paragraph 
37).  

 
These proceedings are now before the Court of Appeal and are listed for 
hearing later this year. Issues concerning the principle of harmonious 
interpretation and its application arise. It has been submitted on behalf of the 
MIBI that the determination of the High Court resulted in a contra-legem  
interpretation of primary and secondary national legislation which Marleasing  
does not require. 
 
12. The prescience of the judgment in Case C-356/05 Farrell v Whitty  also 
foresaw the likely involvement of the State regarding the flawed 
implementation of Article 1 of the Third Motor Insurance Directive. In finding 
that the above article had direct effect but noting that the Court of Justice did 
not have sufficient information to determine whether the MIBI was an 
emanation of the State, the judgment observed in the context of the direct 
effect of the relevant provisions of the Motor Insurance Directive as follows in 
paragraph 43 of its judgment: 
 

“In any event the liability of the Member State to make good any 
damage caused by a failure to transpose a Directive, within the 
meaning of the judgment in Joined Cases C-6/90 and C-9/90 
Francovich and Others … may arise.” 
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Almost ten years later that issue is still before the Superior Courts of this 
jurisdiction and of the European Union in the same proceedings! 
 
3. The Motor Insurers’ Bureau and the Motor Insurance 
Directives generally 
 
13. The consolidated and Motor Insurance Directive 2009/103/EC has the 
merit in Article 13 in describing the special categories of victim. Article 12 
provides as follows: 
 

“1. Without prejudice to the second subparagraph of Article 13(1), 
the insurance referred to in Article 3 shall cover liability for personal 
injuries to all passengers, other than the driver, arising out of the use 
of a vehicle. 
 
2. The members of the family of the policyholder, driver or any 
other person who is liable under civil law in the event o an accident, 
and whose liability I covered by the insurance referred to in Article 3, 
shall not be exclude from insurance in respect of their personal injuries 
by virtue of that relationship. 
 
3. The insurance referred to in Article 3 shall cover personal 
injuries and damage to property suffered by pedestrians, cyclists and 
other non-motorised users of the roads who, as a consequence of an 
accident in which a motor vehicle is involved, are entitled to 
compensation in accordance with national civil law.  
 
This Article shall be w ithout prejudice either to civil liability or 
to the quantum of damages.” 
(Emphasis added).  

 
14. What is of particular interest is the concluding sub-paragraph in Article 
12(3) emphasized above. The Directive does not address the issue of 
damages or civil liability. It is in the instance of civil liability that the 
jurisprudence of the Court of Justice is something of a fertile field for further 
litigation having regard to the various factual matrix described in references 
from the Member States and the contrasting (if not near conflicting) 
judgments delivered.  
 
15. In reviewing the most up to date commentaries prior to this 
conference, the re-appearance of The Law of Motor Insurance by Robert 
Merkan and Maggie Helmsworth (2nd edition, 2015, Sweet & Maxwell) is 
noted. It includes an introduction from Mr. Justice Stewart-Smith who was 
one of the authors of the 1st edition. In considering the relationship between 
liability and insurance under EU law in the context of the consolidated Motor 
Insurance Directives, due prominence is given to the judgment simply 
described as Farrell v Whitty and the Motor Insurers’ Bureau of Ireland.  The 
present authors well describe the present position of the case law as follows:  
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“However, in practice it may be impossible to draw a bright line 
between tort liability and compulsory insurance coverage, and the 
decisions of the Court of Justice of the European Union on the point 
have denied that tort law has been affected in principle but proceeded 
to make inroads into that principle where the operation of tort law is 
seen to be a threat to the effectiveness of the Directive. The principles 
which emerge from the authorities are that: a generous civil law which 
restricts or removes recovery is open to challenge if it renders the 
Directive ineffective in that it automatically excludes or 
disproportionately limits the victim’s right to compensation through 
compulsory insurance against civil liability in respect of motor vehicles; 
and the law which removes or restricts the right to recover from a 
motor insurer, must be compatible with the coverage required by the 
Directive.” 
(The Law of Motor Insurance, 2nd edition, p.41).  

 
16. This is well illustrated by the decision of the Court of Appeal in 
proceedings subsequently reported after the return of its reference from the 
Court of Justice in Luxembourg as Wilkinson v Fitzgerald  [2013] 1 WLR 1776. 
The Court of Appeal had earlier referred to the Court of Justice various 
questions in two proceedings dealt with at the same time, Wilkinson v 
Fitzgerald and Churchill Insurance Co. Limited;  and Evans v Cockyne and 
Equity Claims Limited.  The issue of liability was perfectly poised in Wilkinson 
and Evans.  Both Mr. Wilkinson and Ms. Evans knew that the driver of the 
motor car and motorbike respectively were uninsured. Each suffered personal 
injuries in the subsequent accident. Following the reference by the Court of 
Appeal to the Court of Justice in Case C-442/10 Churchill Insurance Co. and 
Evans, the Court of Appeal was required to apply in a proportionate manner 
the relevant provisions of section 151(8) of the (English) Road Traffic Act 
1988. This section entitles the insurer to recover from the person who caused 
or permitted the use of the vehicle which gave rise to the liability. The Court 
of Justice ruled in Case C-442/10 Church Insurance Co. and Evans that Article 
1 of the Third Motor Insurance Directive (the same Article tha7 arose in 
Farrell) precluded national rules the effect of which is to omit automatically 
the requirement that the insurer compensate a passenger who is a victim of a 
road traffic accident when that accident was caused by a driver who was not 
insured under the insurance policy and when the victim, who was a passenger 
in the vehicle at the time of the accident, was insured to drive the vehicle 
himself but who had given permission to the driver to drive it. 
 
17. In paragraphs 36 to 45 of the judgment of the Court of Appeal, Aikens 
LJ (Maurice Kay and Etherton LJJ concurring) did his best to rationalize the 
varying Court of Justice judgments reflected in judgments epitomized by Case 
C-537/03 Candolin and Case C-409/09 Lavrador.  In Candolin, a reference 
coming from Finland,  the driver was uninsured, everyone in the vehicle was 
drunk, including the driver and the insured was a back seat passenger and all 
were successful claimants. Lavrador concerned a claim by a father on behalf 
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of his young son who lost his life when his bike collided with a car being 
driven carefully on the correct side of the road. The civil courts in Portugal 
rejected the father’s claim. The Court of Justice stated that under the civil 
liability of insurance of the motor vehicle, the law allowed exclusion or 
limitation of the right of a victim on the basis of an individual assessment of 
the exclusive or partial contribution of that victim to his own loss or injury.  
Aikens LJ in Wilkinson v Fitzgerald analysed the EU case law as follows:  
 

“44. I think it must follow from the Court of Justice analysis in these 
two cases that there are two key questions to ask about any national 
law that may impinge on the circumstances when the victim of a road 
traffic accident can recover damages as a result of the civil liability of a 
driver of a vehicle. The first question is whether the particular national 
law provision falls within what the Courts of Justice in the Lavrador 
Case called “civil liability law”  or “civil liability rules” which I take to be 
in contrast to national law provisions which define or limit the scope or 
extent of insurance cover against the civil liability of a vehicle driver in 
respect of a passenger victim of a road accident. … 
 
45. Depending on the answer to the first question, the second 
question is:  Do those rules infringe the objective in terms of the 
Directives? As a general rule, if the relevant national provision is a rule 
governing “civil liability” then the only limitation on their applicability is 
that such provision must not deprive the Directives of their 
effectiveness. But if the national provision is one that concerns the 
extent to which a passenger can benefit from civil liability insurance 
cover, then that does directly concern the Directives and the national 
law must not conflict with their objectives and provisions.” 

 
18. Aikens LJ went on to conclude that the automatic exclusionary aspects 
of section 151(8)(b) of the Road Traffic Act 1988 required a conforming 
interpretation. In paragraph 76 of the judgment of the Court delivered by 
Aikens LJ, the Lord of Appeal re-cast (or adapted) the relevant provisions of 
national law in the light of the court’s consideration of the Community 
jurisprudence. Section 151(8)(b) now reads as follows: 
 

"Where an insurer becomes liable under this section to pay an 
amount in respect of a liability of a person who is not insured in 
a policy … he is entitled to recover the amount from … any 
person who … (b) caused or permitted the use of the vehicle 
which gave rise to the liability,  save that where the person 
insured by the policy may be entit led to the benefit of 
any judgment to w hich this section refers, any recovery 
by the insurer in respect of that judgment must be 
proportionate and determined on the basis of the 
circumstances of the case ." 
[2013] 1 WLR 1776, paragraph 76. 

 (Emphasis in the original). 
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19. The official report in Wilkinson v Fitzgerald  notes that on the 13 
February 2013 the Supreme Court allowed applications by the claimants for 
permission to appeal: [2013] 1 WLR 1776, 1832. However, both proceedings 
subsequently settled and went no further. How the Supreme Court would 
have addressed the stark contrast in the case law of the Court of Justice 
would have made interesting reading. The recent judgment of that court in 
Moreno v The Motor Insurers’ Bureau  [2016] UKSC 52 illustrates the benefit 
of a root and branch review of the manner in which the Motor Insurance 
Directives provide for compensation to the victims of road traffic accidents.  
The manner in which the Supreme Court interpreted the Motor Insurance 
Directives in paragraphs 30 and 31 of its judgment in  Moreno  identified the 
scheme of which the constant aim had been to improve the prospects and 
ease with which injured parties could recover the compensation to which they 
were entitled in respect of any loss of damage caused by vehicles. The 
inference was that the victim of a motor accident was entitled to the same 
compensation, whether against the driver responsible, the driver’s insurer, the 
Motor Insurers’ Bureau on the state of the accident or the compensation body 
established in the victim’s State of residence. The Directives did not leave it to 
the individual Member States to provide for compensation in accordance with 
any law which such State might use but proceeded on the basis that a 
victim’s entitlement to compensation would be measured on a consistent 
basis by reference to the law of the State in which the accident occurred. As a 
consequence the judgment of the Court of Appeal in Jacobs v Motor Insurers’ 
Bureau [2010] EWCA Civ. 1208; [2011] 1 WLR 2609 was overruled.  A similar 
analysis to the manner in which issues of civil liability had been addressed 
inferentially by the Court of Justice in its case law would be of interest. 
Whether that could have been determined without a reference to the Court of 
Justice is problematical. The concluding sentence in finding a reference 
unnecessary in Moreno states in paragraph 39: 
 

“Since the position as a matter of European Law is in all these respects 
clear, there is no need to contemplate a reference to the Court of 
Justice.” 

 
4. Concluding observations  
 
20. Any reference to the Court of Justice on a question of legal 
interpretation that arises in proceedings before a national court or tribunal 
should only take place where all appropriate facts are found. Facts are 
preeminently a matter for the national judge to determine. Any reference 
should only take place when such facts are so found. Indeed, in many 
respects, the most important pleading in any reference to the Court of Justice 
is the terms of the reference itself. In that document – to which the 
respective parties will have made their observations – the facts giving rise to 
the question of EU law raised should be clearly and definitively described. 
Leaving loose ends or making a reference on inadequate evidence is wholly 
unsatisfactory and to be avoided at all costs.  
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21. Credible evidence is always required to substantiate a claim in law. The 
recent judgment of the High Court in Lisa Ludlow v Darren Unsworth and 
Zurich Insurance plc  [2013] IEHC 153 well illustrates this. The plaintiff’s claim 
would appear to have had in mind the judgment of the Court of Justice in 
Case C-442/10 Churchill Insurance Co. and Evans  though no reported 
judgments are cited. The plaintiff claimed she was the front seat passenger in 
her own car which was driven by the first named defendant, Darren 
Unsworth, who was not a named driver and uninsured. In giving evidence it 
would appear that the plaintiff, Lisa Ludlow, was in a comparable position to 
Benjamin Wilkinson and Tracey Evans in the reference in Case C-442/10 
Churchill Insurance Co. and Evans.  That was the only similarity. The only 
witness to give evidence on behalf of the plaintiff was the plaintiff herself. 
Two members of An Garda Siochana (the Irish police force), Garda Semple 
and Garda Teefy, gave evidence on behalf of Zurich Insurance. The person 
who was alleged to be the uninsured driver of the plaintiff’s motor vehicle, 
Darren Unsworth, did not give evidence. The plaintiff’s boyfriend with whom 
she spent the evening in question prior to the road traffic in the early hours of 
the morning, Terry Treacy, did not give evidence. The plaintiff gave evidence 
that she had been out on the evening in question with her boyfriend and both 
had been drinking in a public house. As she was not fit to drive, she gave the 
keys to a friend, Darren Unsworth, who drove her car. Her next recollection 
was waking up on the front seat of her motor car when it had crashed into 
the wall of a golf club in the early hours of the morning. When the police 
arrived at the scene shortly afterwards at approximately 1.40 am on the night 
of the accident, the plaintiff was the only person in the motor vehicle. 
 
22. In the circumstances the trial judge made findings of fact which were 
fatal to the plaintiff’s claim. Her evidence was not credible. Further, members 
of the police force also gave evidence of having attended at the residence of 
Ms. Ludlow and her boyfriend later on the same evening on the reporting of a 
domestic violent incident in which the injured party was Lisa Ludlow. Ms. 
Ludlow was not willing to make a statement to the police officers and that 
was the end of the matter. On the facts, the trial judge dismissed the 
plaintiff’s claim notwithstanding the court’s acceptance that the clause in the 
plaintiff’s insurance policy which otherwise precluded a claim was void. The 
trial judge relied upon a specific provision of civil law which required the 
dismissal of an action of a plaintiff in a personal injuries action who knowingly 
gives evidence that is false or misleading in any material respect unless it 
would result in a specified injustice being done: the Civil Liability and Courts 
Act 2004, s.26.  
 
23. The judgment of the High Court in Ludlow  is a reminder of the 
importance of facts. Article 12(3) of the Consolidated Motor Insurance 
Directive specifically states as noted above that  
 

“This article shall be without prejudice either to civil liability or to the 
quantum of damages.” 
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Matters of civil liability are quintessentially matters to be determined by the 
court of trial. Thus in any instance where questions of interpretation of the 
Consolidated Motor Insurance Directive arise, it is important above all else to 
ensure that facts are properly found and that the trial judge has available 
sufficient witnesses of fact to enable appropriate findings be made. The 
findings of fact in a disputed claim are the facts to which the law is applied.  

29 September 2016. 


